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APPROPRIATION OF PERSONALITY IN THE COMMONWEALTH 
CARIBBEAN

There is the flagrant unauthorized use of people’s personality 
in the Commonwealth Caribbean, yet the tort of appropriation 
of personality is grossly underutilized in the region. The Author 
aimed at ascertaining the reason this situation persists in the 
Commonwealth Caribbean.
The contribution to the introduction and development of appro-
priation of personality in the Commonwealth Caribbean made 
by the judgment of the only case on appropriation of personality 
in the region, Robert Nesta Marley Foundation v Dino Mitchelle 
Ltd  was also discussed. The only other case on appropriation of 
personlity from the region Georgia Messam v Clive Morris and 
Milton Williams was also discussed.
Traditionally, the development of the law in the Commonwealth 
Caribbean was along the lines of passing off based on United 
Kingdom jurisprudence. Recently the development of the tort has 
been along the lines of Canadian law. It is suggested that the tort 
should be developed along the lines of both Canadian and Ger-
man jurisprudence. Resultantly, amendments to the law based 
on both Canadian and German laws were suggested.

Keywords: Image rights, personality rights, image, goodwill, 
Commonwealth Caribbean, appropriation personality, publicity 
rights.
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Introduction 

The tort of appropriation of personality in the 

Commonwealth Caribbean is underutilized and 

in need of reform. This tort was established in 

the region with the intention of providing protec-

tion against the appropriation or the unauthor-

ized use of the personality of celebrities in the 

region. However, in the Commonwealth Carib-

bean, the tort has failed at both the common law 

and statutory level to provide adequate protec-

tion for celebrities and other persons. This tort 

was established in the region by the case The 

Robert Nesta Marley Foundation v Dino Mitch-

elle Ltd1, with the intention of providing protec-

tion against the appropriation or the unauthor-

ized use of the personality of celebrities in the 

region. The tort as established by this case had 

many short comings, one of which included the 

limitation of the tort to cases involving celebrities. 

Shortly after the Bob Marley case, the tort was 

invoked in one other case in the region in 1994, 

which is  Georgia Messam v Clive Morris and 

Milton Williams.2 This case extended the protec-

tion of the tort to non-celebrities.  Almost three 

decades have passed and no one since then has 

sued for protection of the tort in  the Common-

wealth Caribbean. This is certainly not reflective 

of the unauthorized use of the personality of both 

celebrities and non-celebrities in the region.   

There is also no statutory provision in the region 

covering the tort. Therefore, it is safe to say that 

appropriation of personality is a budding area of 

law in the region and in need of reform. This pa-

per will examine the possible reasons the tort is 

underutilized and possible ways of improving the 

protection that is available for personality rights.  

Appropriation of personality is described by the 

nomenclature personality rights in the United 

States and  existed in that country from as early 

as the 1960s as evident by the case Haelen La-

boratories, Inc v Yopps Chewing Gums, Inc.3 

 
1(1994) 31 J.L.R 197. 
2HCV 1219/2004 
3 202 F.2d 866 (2d Cir. 1953). There, Frank Circuit Court 
Judge stated that a man has a right in the publicity value 
to grant to whomever he likes, the exclusive privilege of 
publicity value of publishing his picture. 

The tort existed in Canada since the 1970s. In 

the 21st century, it was introduced to the United 

Kingdom however, it is nonetheless said that in 

the United Kingdom it the tort is not known to 

English law. However, the tort has shown growth 

and development in Canada and the United 

States.  

This paper will also examine the tort of passing 

off which is used principally to protect against 

unfair trading in the region. It will look at the de-

velopment of appropriation of personality in the 

Canada, Australia, United States, United King-

dom and the Commonwealth Caribbean. It will 

also examine the statutory protection that exists 

for unfair trading in the Commonwealth Carib-

bean and provide recommendations for the de-

velopment of the law of appropriation in the 

Commonwealth Caribbean. 

Passing Off Generally 

The action in passing off arose in the 19th cen-

tury out of the use by one trader in connection 

with his own goods, the name or marks of a rival 

trader so as to induce in potential purchasers the 

belief that his goods were those of the rival 

trader. 4   This is classic passing off and it is 

grounded in the principle enunciated by Lord 

Longdale M.R. in Perry v Truefit,5 that a man is 

not to sell his own goods under the pretence that 

they are the goods of another man.6 

In its early years, the law of passing off or classic 

passing off was bound by many shackles.  

These include the requirement that a trader mis-

represent his goods to be that of another trader, 

as stated in Reddaway v Banham,7to the re-

quirement of a misrepresentation that the busi-

ness of the plaintiff and the defendant, though 

they are not competing traders in the same line 

of business, were connected with one another as 

stated by Lord Diplock in Erven Warnick and An-

other v J. Townsend and Sons,8 and having the 

4Erven Warnick and Another v J. Townsend and Sons 
[1979]AC 731 at 740.  
5 (1842) 6 Bea 66. 
6 ibid 73. 
7[1896] AC 199.  
8 [1979]A C 731 at 741.  
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effect of damaging the reputation and thus the 

goodwill of the plaintiff’s business. The require-

ment adumbrated by Lord Diplock in Warnick 

was pioneered by Lord Parker in AG Spalding & 

Brothers v Gamage. There, Lord Parker stated 

that the subject of passing-off action is the prop-

erty in the business or goodwill likely to be in-

jured by the misrepresentation.9Lord Parker’s 

statement marked the development of the mod-

ern law of passing off. Goodwill is defined as the 

benefit and advantage of the good name, repu-

tation and connection of a business. It is the at-

tractive force which brings in custom.10 

Another evolutionary development in the law of 

passing off was the breakaway from the require-

ment adumbrated by Wynn-Parry J in McCulloch 

v May, that the plaintiff and defendant be en-

gaged in a common filed of activity.11  In that 

case, the plaintiff was a famous presenter of chil-

dren’s radio programs. He was known as Uncle 

Mac, the defendant sold cereal with this name 

written on the box. The name Uncle Mac was 

also used in various advertisements to promote 

the product. Wynn-Parry J held that in order for 

passing off to be established, the plaintiff and the 

defendant must be engaged in a common field 

of activity. 12   This principle was criticized by 

Ewatt CJ and May J in the full court of the Su-

preme Court of New South Wales in Radio Cor-

poration v Henderson.13 There, they commented 

that ‘if deception and damages are proved, it is 

not easy to see justification for introducing an-

other factor as a condition of the court’s power 

to intervene’.14 This dictum was applauded by 

Clarke J in the Bob Marley case.15 The principle 

was eventually overruled in Irvine and Others v 

Talk Sport Radio.16 There,   Laddie J opined that 

it was impossible to accept that the plaintiff and 

the defendant must be in a common field of ac-

tivity in order for a cause of action in passing off 

to succeed.17 

 
9 (1915) 32 RPC 273. 
10 per Lord Macnagthen in Inland Revenue Commis-
sioner v Muller & Co, 1991 AC 213 at 223 and 224. 
11 [1947] 2 ALL ER 845. 
12 ibid 851. 
13 [1960] NSW 279. 

The law of passing off was put on surer footing 

by the case Erven Warnick v J Townsend. There 

the essential ingredients of the tort were derived 

from the combined test put forward by Lords Dip-

lock and Fraser. In Erven Warnick, the plaintiffs 

had for many years manufactured and distrib-

uted a popular drink in England named Advo-

caat. The defendants made and marketed in 

England a similar drink described as Keeling Old 

English Advocaat. The plaintiffs sued for passing 

off.  The court held that the essential ingredients 

of the tort are: (1) that the plaintiff’s business 

comprised selling … a class of goods to which 

the particular trade name applies; (2) that the 

name is distinctive of the plaintiff’s goods; (3) 

that goodwill is attached to the name; (4) that the 

defendant has made  a representation; (5) that 

he has done so in the course of trade to custom-

ers or ultimate recipients of the goods; (6) that 

the business or goodwill of the plaintiff is likely to 

be damaged.18  

The applicability of this test to circumstances in 

the Commonwealth Caribbean is clear of 

doubts, as Clarke J in the Bob Marley case ex-

pressed his approval of it and applied it to facts 

from the region.  

Though the above developments occurred, the 

law of passing off was still inadequate in protect-

ing the unauthorized use of a celebrity’s name, 

image or likeness, because of the requirement 

that the defendant has made a representation 

that his goods or business is connected to the 

business or profession of the plaintiff. This was 

illustrated in the Canadian case Athansv Cana-

dian Adventure Camp, where Henry J stated that 

in proving passing off, the plaintiff had overcome 

the hurdle in McCulloch v May, which is a com-

mon field of activity, but that the plaintiff must 

prove that the public would believe that the 

14 ibid 282. 
15 (1994) 31 J.L.R 179 at 203. 
16 [2002]2 ALL ER 414.  
17 ibid 373. 
18 [1979]AC 731 at 738. 
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defendant’s business is associated with the 

plaintiff’s.19  

More recently in the United Kingdom, the court 

decided whether an action in passing off can be 

found in the case of the celebrity Rihanna.20 In 

this case, Rihanna brought a claim against Top-

shop for damages of $5 million following the sale 

by Topshop of t-shirts featuring a photograph of 

Rihanna. Rihanna brought her claim under the 

tort of “passing off”. 

Passing off claims require three elements to be 

satisfied: 

• The claimant must establish a goodwill or 

reputation attached to the goods or services 

which he supplies in the mind of the purchasing 

public by association with the identifying “get-up” 

(whether it consists simply of a brand name or a 

trade description, or the individual features of la-

belling or packaging) under which his particular 

goods or services are offered to the public, such 

that the get-up is recognized by the public as dis-

tinctive specifically of the plaintiff’s goods or ser-

vices.21 

• The claimant must demonstrate a misrep-

resentation by the defendant to the public 

(whether or not intentional) leading or likely to 

lead the public to believe that goods or services 

offered by him are the goods or services of the 

plaintiff. 

• The claimant must demonstrate that he 

suffers or … that he is likely to suffer damage by 

reason of the erroneous belief engendered by 

the defendant’s misrepresentation that the 

source of the defendant’s goods or services is 

the same as the source of those offered by the 

plaintiff.22 

 
19 (1977) 80 DLR (3d) 591. Henry J stated that the plain-
tiff had made out a cause of action for passing off and 
the deciding factor was that the relevant segment of the 
population would read the advertisement and brochure 
and associate the business of the defendant with that of 
the plaintiff. 
20 Robyn Rihanna Fenty and Others v Arcadia Group 
Brands Limited and Others [2015] EWCA Civ 3  
21 Alec Schulman ‘Image Rights, Personality Rights and 
the Right of Publicity in The US and The EU’. On behalf 
of Jayaram Law Group, LTD | Jul 26, 2019 | Firm News.  

The Judge in the Rihanna case made clear that 

the law of passing off was designed purely to 

protect an individual’s goodwill of their product 

and to stop another from passing off his or her 

goods or services as those of another.23 Apply-

ing the facts to the elements of the case it was 

clear to the Appeals court that Topshop at-

tempted to pass off their product as Ri-

hanna’s. 24  The court found that Rihanna 

amassed good will as an internationally ac-

claimed performer, and that the sale of these 

shirts caused damage to Rihanna as a business, 

diluting her market share and taking away the 

control over her reputation.25  

General Notes on Appropriation of Personal-

ity 

An individual’s name, likeness, voice or other in-

dicia of his identity comprises the ‘personality’ 

aspect of appropriation of personality, whereas 

appropriation may arise through any medium but 

will usually concern a photograph, drawing, 

printed publication of name or impersonation.26  

Therefore, appropriation of personality is the use 

of an individual’s personality in advertising or 

merchandising without his or heir’s consent. It 

may also be described as an infringement of a 

person’s exclusive right to market his personality 

for gain. 

Around the mid 20th century there was a change 

in how celebrities viewed the commercial use of 

their personality in Canada and other countries 

in the world, such as the United States. The pe-

riod marked or illustrated a change in customary 

commercial practices. Celebrities realized the 

commercial value of the use of their likeness in 

advertisement.27  A new field of commercial ac-

tivity developed, whereby persons such as 

22 Ibid 
23 Ibid 
24 Ibid 
25 Ibid 
26 Tim Frazer, ‘Appropriation of Personality - A New 
Tort?’ [1983] LQR 99, 281 
27In Haelen laboratories it was stated at pg 868, that the 
feelings of many prominent persons is no longer bruised 
because of public exposure of their likeness,  they would 
feel deprived if they were no longer able to permit the 
commercial use of their likeness.  

https://www.jayaramlaw.com/
https://www.jayaramlaw.com/
https://www.jayaramlaw.com/blog/category/firm-news/
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professional athletes enjoyed large incomes 

from the possibilities of exploiting the publicity 

value of their notoriety and personality.  Athletes 

and other celebrities recognized that they  had 

earning power not only in their roles as a foot-

baller, for example, but also in their ability to at-

tach their personality to commercial products 

with a view of endorsing them, or to participate 

otherwise in commercial advertising. The tort 

also developed because it was thought to be un-

fair that one should be permitted to commercial-

ize or exploit or capitalize upon another’s repu-

tation or accomplishment merely because the 

owner’s accomplishments have been highly 

publicized.  

Appropriation of personality in the United 

Kingdom 

The law of appropriation of personality has not 

developed in the United Kingdom. There was 

some uncertainty as to whether appropriation of 

personality existed in the UK. However, the re-

cent case involving the famous pop star Rihan-

nah made it clear that appropriation of personal-

ity referred to as image rights does not exist in 

the UK. It is notable that the claim in this case 

was brought under passing off not image rights. 

There the court said that there is no existence of 

an image right or character right within the 

United Kingdom. The court made it clear that the 

doctrine of image rights does not exist within the 

United Kingdom.28 Alternatively, the courts find 

that in order to find a remedy in the realm of im-

age rights, a claimant in the UK must rely on a 

different cause of action, such as breach of con-

tract, breach of confidence, infringement of cop-

yright or passing off.29 

In ordre to understand personality rights in the 

UK, it is important to examine the approach of 

the courts in the past in cases involving the pro-

tection of  the image of celebrities. Prior to the 

landmark case Irvine v Talksport Radio the court 

displayed an unwillingness to rule that a person 

has an exclusive right to market his personality 

 
28 Alec Schulman ‘Image Rights, Personality Rights and 
the Right of Publicity in The US and The EU’. On behalf 
of Jayaram Law Group, LTD | Jul 26, 2019 | Firm News. 

for gain. The court established encumbrances or 

requirements for the finding of a claim of appro-

priation of personality which are unclear in some 

instances and, or very hard to establish. In Ir-

vine, the defendant issued promotional bro-

chures with a tailored picture of the plaintiff hold-

ing a radio bearing the name of the company in 

his hand. The defendant had not obtained the 

consent of the plaintiff to use his picture. The 

plaintiff sued for passing off, stating that the bro-

chure amounted to an unauthorized endorse-

ment.  Laddie J. bent on modernizing and set-

tling the law, held that where someone had ac-

quired a valuable reputation or goodwill the law 

of passing off would protect him or her from un-

licensed use by third partied, where that use 

would damage his goodwill or reputation or di-

minish the exclusive right to use it.  

 The case added flexibility to the law at the time 

and by extension provided greater protection for 

celebrities where their personality was exploited 

without their consent.  The extent to which Irvine 

settled the law can be arrived at from an exami-

nation of earlier cases on the tort.  

In the earliest reported cases on appropriation of 

personality in the United Kingdom, the courts 

displayed some inconsistency in when the tort is 

found to be made out. In that, in some instances 

the tort was found and in other instances, with 

similar facts, it was not made out. The cases 

concerned the use of another’s name and 

whether a person may be found liable for its use 

without consent. One of the first cases is that of 

Routh v Webster.30 In that case, the defendant 

published without authority the plaintiff’s name 

as a trustee of a company. The court granted an 

injunction enjoining the unauthorized use on the 

basis that the use of itself exposed the plaintiff to 

financial risk. In granting the injunction, Lord 

Longdale M.R. said that it should be a warning 

to the defendant as well as others not to use the 

names of other persons without their authority.31 

It has been argued that this case is authority for 

29 Ibid 
30 (1849)10 Beav. 561. 
31 ibid. 

https://www.jayaramlaw.com/
https://www.jayaramlaw.com/
https://www.jayaramlaw.com/blog/category/firm-news/


Kalisa Greaves-Fearon, AJLLS, 2020 3:10 

AJLLS: http://escipub.com/american-journal-of-law-and-legal-studies/                   6

the view that tort of appropriation of personality 

will be invoked where a name was used without 

consent. However, it is arguable that there is 

some difficulty in holding that this case stands as 

principle that the unauthorized use of name 

would be restrained. Arguably the decision in 

Routh v Webster may have been a result of the 

partnership and company law of that time.32 The 

case preceded the principle of limited liability of 

the members of a company and so the plaintiff 

would have been exposed to liability in the same 

sense of a partner.  

Subsequent to Routh v Webster, a line of cases 

came before the courts, in all of which the name 

of an eminent expert had been appropriated for 

advertising purposes by an unscrupulous manu-

facturer. A case on point is Clarke v Freeman. 

There the defendant took advantage of the name 

and reputation of the plaintiff, an eminent physi-

cian, by advertising pills purporting to relieve 

consumption. Despite Lord Longdale’s admoni-

tion that it is wrong to use the name of persons 

without their authority in Routh, in Clarke de-

cided just a year after Routh, he refused to re-

strain the unauthorized use of the plaintiff’s 

name. In a poorly reported judgment he held that 

the court did not have the jurisdiction to stay the 

publication of a libel. Those persons of the plain-

tiff’s standing must accept such exposure as the 

price of eminence.  

Later cases show the courts reluctantly following 

Clarke v Freeman. For instance in Williams v 

Hodge 33 , the plaintiff, a well-known surgeon 

sought an interlocutory injunction to prevent the 

defendant from using his name in advertise-

ment. The court dismissed the application since 

it felt bound by the authority of Clarke v Free-

man. Nonetheless Kay J. expressed that there 

had been the unwarranted use of the plaintiff’s 

name and that he was of the view that the de-

fendants had no more right to use his name than 

to take his purse. He stated that it cannot be de-

cided at an interlocutory hearing whether there 

 
32 Huw Beverley-Smith , The Commercial Appropriation 
of Personality  (Cambridge University 2002) 64. 
33 (1881) 4 TLR 175. 

was an untrue representation that would cause 

injury to the plaintiff.34 

In Drockrell v Douglas 35  the plaintiff, a well 

known doctor sought an injunction to retrain the 

use of his name in the defendant’s advertise-

ment for gout (a kind of arthritis). The plaintiff’s 

claim for libel failed at first instance. The jury 

found that the defendant’s statements were not 

libelous. The appeal proceeded on the question, 

whether the plaintiff had a property in his name. 

Vaughn Williams L.J. stated that there is no au-

thority to support property in a name per se. He 

held that the plaintiff could only succeed in his 

claim for an injunction on that basis if he could 

show that the defendant had done something 

more than uses his name without authority.36  He 

agreed that the unauthorized use of another’s 

name would be actionable if it led to an infraction 

of his rights of property or any injury to him in his 

property, business or profession. However, in Ir-

vine it was sated that the use of a name without 

authority in itself is injurious; there is no need to 

prove injury. 

The nineteenth century cases show some incon-

sistency in the law and the court seemed uncer-

tain as to when the tort should be found. The 

cases also show that the court was unwilling to 

find the tort even in clear circumstances. The re-

quirement for the tort ranged simply from the un-

authorized use of a name as in Routh v Webster, 

to no clear statement of a requirement. However, 

in Clarke v Freeman Lord Longdale inferred that 

injury to the plaintiff might be a possible ground 

on which the tort could succeed provided the 

court has jurisdiction to hear the matter. 

The uncertainties surrounding the tort can be fur-

ther illustrated by an examination of the case 

Tolley v Fry. In that case Greer L.J. used Corelli 

v Wall and Drockrell v Douglas as authority for 

the view that defamation is a necessary require-

ment for the tort to be made out. That is, the un-

authorized use of another person’s photo, cari-

cature or name is not actionable in the absence 

34 Ibid. 
35 (1899) 80 L.T.558. 
36 ibid 
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of defamation. This position was criticized by 

Clarke J in Marley. There he stated that neither 

of the two cases went that far. 37  Based on 

Drockrell and Corelli it would appear that the 

court considered injury to the profession to be a 

requirement for the tort to succeed.38 Therefore, 

it is submitted that it would have been more plau-

sible for Greer L.J. to assert that the cases are 

authority for the view that injury is a requirement 

of the tort instead of defamation. 

McCulloch v Mayfurther illustrates the chaotic 

state which the law was in. Wynn Parry J held 

that in order for the tort to be made out the plain-

tiff needed to show a common field of activity in 

which the plaintiff and the defendant were en-

gage. This judgment was doubted by Evatt CJ 

and Myers in Henderson.   There they stated that 

it was impossible to accept the assertion that a 

common field of activity is necessary for the 

claim to succeed.  

The court’s unwillingness to find the tort was 

brought into the twentieth century as illustrated 

in Corelli v Wall.39 In Corelli v Wall the defend-

ants sold, without the consent of the plaintiff, a 

novelist, postcards depicting bad portraits of her. 

She claimed an injunction on two grounds, libel 

and publication of her portrait without her con-

sent. Swinfen Eady J., refused to issue it on ei-

ther ground. In so far as the second ground is 

concerned, the learned judge held that there was 

no authority for the plaintiff’s claim to a right as a 

private person to retrain the unauthorized publi-

cation of her portrait. Arguably, this case did not 

establish a clear ground on which the tort can be 

invoked. The case shows how substantially dif-

ferent the tort in the United Kingdom was in its 

early days, from how it is understood in Canada. 

In Aubry v Edditions Vice-Versa Inc the plaintiff, 

a private person claimed that her picture was 

published without her permission, she suc-

ceeded in her claim. However, it is arguable that 

the plaintiff’s success was contributed to, by the 

existence of article 5 of the Quebec Charter, 

 
37 (1994) 31 J.L.R 197 at 205 
38 (1899) 15L.T.R. 334 
39 (1905)22TL RE 532 

which guarantees a right to privacy, which in-

cludes a right to one’s image. This provision 

does not exist in the United Kingdom.  

In some instances the court showed its unwill-

ingness to find the tort by resorting to finding 

passing off in its classic form. A case on point is 

Children’s Television Workshop v Woolworth,40 

there the defendant sold toys resembling a Char-

acter in ‘Sesame Street’ Helsham CJ stated that 

‘by exposing for sale deceptively similar goods, 

the public are likely to be misled into believing 

that the defendant’s goods are in the same 

sense the plaintiff’s goods’. 41  This is classic 

passing off. Arguably the case could have been 

decided in accordance with the law of appropri-

ation of personality as established in Henderson. 

Therefore the court could have held that there 

was the wrongfully appropriation of the plaintiff’s 

personality, by the defendant’s unauthorized use 

of the plaintiff’s personality.  More recently, the 

courts in the UK made the point that image rights 

does not exist in the UK, case on point Robyn 

Rihannah Fenty v Arcadia Group Brands. 

The approach of the English court to the finding 

of the tort of appropriation of personality, prior to 

Irvine, was criticized by Pincus J in Hogan. 

There he stated that except in certain specific ar-

eas, the English law has not progressed much 

beyond the traditional notion of passing, namely, 

suggesting that what are in fact goods or ser-

vices of the defendant are produced by the plain-

tiff and misrepresentations closely similar to that 

central type.42Children’s Television Workshop v 

Woolworth above illustrates this point. 

Arguably Laddie J’s decision in Irvine has settled 

the law of appropriation of personality in the 

United Kingdom, it eradicated much of the ob-

scurity and obsoleteness in the law. It finally de-

clared that the unauthorized use of a person’s 

name or any indicia of their personality to which 

goodwill is attached; to promote a product is ac-

tionable. It, unlike earlier cases laid down clear 

guidelines to finding the tort. Irvine has 

40 [1981] 1 NSWLR 27 
41 ibid 28. 
42 (1988) 12 I.P.R. 508 at 516. 
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developed the law, as the earlier cases depict an 

unwillingness to rule that a person has an exclu-

sive right to market his goodwill. The cases illus-

trate that the court was unwilling to rule in favour 

of a plaintiff merely because his personality or 

more precisely the goodwill attached to his per-

sonality was used without his consent. The line 

of case from Clarke v Freeman to McCulloch v 

May show that injury would have to be proved 

for the action to be found. However Laddie J 

stated that if someone acquires a valuable repu-

tation or goodwill, the law of passing off will pro-

tect it from unlicensed use by others.43 In such 

cases the use will cause direct damage because 

it will involve inferior goods or there might be 

damage to the plaintiff’s exclusivity. The law will 

vindicate the plaintiff’s exclusive right to reputa-

tion or goodwill by not allowing others to use his 

goodwill as to reduce, blur or diminish its exclu-

sivity.44  Therefore, there is no need to prove 

damage as in direct damage to the plaintiff’s 

goodwill as in the earlier cases. Nor will the fact 

that the defendant’s product is superior to the 

plaintiff’s preclude the finding of the tort.  As in 

Australia once the plaintiff’s exclusive right to ex-

ploit his personality was breached, that in itself 

is an injury.    The law is also on par with Cana-

dian authorities in this respect as in Canada 

there is no need to prove injury.  

Though Irvine has caused a major development 

in English law the judgment is not without flaws. 

Laddie J emphasized that in order for the tort to 

succeed there was the need to demonstrate a 

misrepresentation.45  Arguably, this is a relic of 

traditional passing off. It is arguable that this 

demonstrates that there was no clear breakaway 

from passing off.  It is submitted that this require-

ment is shared in the Australian perception of the 

tort, as illustrated in Hogan. In Hogan there was 

a requirement of a misrepresentation, but what 

was in fact found was a misappropriation as it 

would have been difficult to prove a misrepre-

sentation. Pincus J admitted that it cannot be 

held that the public have been led to think that 

 
43 [2002]2 ALL ER 414. 
44 ibid. 

there is a commercial connection with Paul Ho-

gan or the film. This shows, as stated by Tim Fra-

zer, that what was found was a misappropriation 

of personality. Given the difficulty in finding a 

misrepresentation sometimes, Laddie J could 

have made a bold move and substituted a re-

quirement of a misrepresentation for a misap-

propriation. This would be in keeping with the 

Canadian approach, as what is required in Can-

ada is a misappropriation of personality, which is 

broader than misrepresentation and easier to 

find. In Canada the main requirement is uncon-

sented use of one’s personality, therefore it is 

easier to prove than a misrepresentation which 

requires the public to have been mislead. There-

fore a requirement of misappropriation of per-

sonality would provide better protection for per-

sonality rights. 

The finding of the tort was also made difficult by 

the requirement of a substantial goodwill or rep-

utation at the time of the act. This places a fetter 

on the development of the tort, because it means 

that private persons, unlike in Canada,46  cannot 

claim the tort has been committed. Arguably this 

shows that the law has not moved far beyond the 

1906 position in Correlli v Wall, where it was held 

that a private person cannot be granted an in-

junction to prevent the un-consented publication 

of her portrait. Irvine has caused development in 

the law but it is not sufficient. The law would pro-

vide greater protection if the court had taken the 

Canadian position where there is no requirement 

of a substantial goodwill. 

The next requirement is that not an insignificant 

number of recipients of the defendant’s promo-

tional brochure would assume that he had en-

dorsed its radio station. This requirement also 

places a fetter on the development of the tort and 

does not exist in Australia. The courts in Canada 

expressed a similar requirement for the estab-

lishment of the tort. The courts expressed a need 

for the plaintiff to be identifiable by the public in 

Krouse and Joseph v Daniels. However in 

Athans, the plaintiff was not identifiable by a 

45 ibid 418. 
46 As illustrated by Aubry v Edditions Vice-Versa Inc.   
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significant number of persons, but the tort was 

found.  

Appropriation of personality in the Common-

wealth Caribbean 

Starting around the seventeenth century, the 

English common law was received in the Com-

monwealth Caribbean by the process of recep-

tion. By this process the common law in the 

United Kingdom was imposed on the English 

sovereign territories. Ever since the process oc-

curred the common law in the territories devel-

oped mainly based on English common law and 

statutes. However a bold and novel move was 

made by Clarke J in the Marley case, where he 

decided to break away from the tradition of 

adopting English common, and applying it even 

in circumstances in which the law may not be ap-

plicable or may lead to obvious injustices and in-

stead developed the law in accordance with ju-

risprudence from an alternate jurisdiction as jus-

tice so demanded. 

Marley is responsible for the introduction of ap-

propriation of personality to the Commonwealth 

Caribbean. There, the plaintiff held various rights 

and property including the right to use and to au-

thorize others to use the personality of Bob Mar-

ley commercially. The defendant without receiv-

ing the permission of the plaintiff manufactured 

and sold T-shirts bearing the image and name of 

Bob Marley. The plaintiff sued for passing off and 

appropriation of personality. Clarke J using Ca-

nadian authorities held that the tort of passing off 

and appropriation of personality were committed 

by the defendant. More precisely, he stated that 

just as the law recognizes property in goodwill of 

a business so must the law recognize that prop-

erty rights attach to the goodwill generated by a 

celebrity’s personality and these rights are vio-

lated where the indicia of a celebrity’s personal-

ity are appropriated for commercial purposes.”47 

The law recognizes the tort of appropriation of 

personality and it had been committed in Mar-

ley’s case as his exclusive right to market his 

 
47 (1994) 31 J.L.R 197 at 198. 
48 ibid. 

personality commercially was breached. Also 

that the right is survivable.48 This case is novel 

as it shows the ability of the common law to de-

velop to meet modern circumstances.  

Even after Irvine it is still not accepted in the UK 

that a person has property in a name per se. 

However, even before that case Clarke J settled 

the law in the Commonwealth Caribbean on that 

issue, by declaring that a person has property in 

a name per se. He stated that although no West 

Indian or English decision recognize property in 

personality per se, dicta in cases such as Clarke 

v Freeman and Drockrell v Douglas support the 

concept of a property interest as distinct from a 

privacy interest attached to personality. Just as 

the law recognise property in the goodwill of a 

business, so must the law recognise that prop-

erty rights attached to goodwill generated by a 

celebritie’s personality. On that basis those 

rights are violated where the indicia of a celebri-

ties personality is appropriated for commercial 

purposes.  Further that the plaintiff has a propri-

etary right in the exclusive marketing for gain of 

his personality.49 

From an analysis of Canadian cases including 

Krouse v Chrysler and Athans v Canadian Ad-

venture Camps, Clarke J concluded that our law 

recognizes a civil wrong known in Canada ‘as 

appropriation of personality’ and in several 

states of the United States as ‘breach of right of 

publicity.’ He stated that it is not so much that the 

cases have ‘uncovered a piece of common law 

and equity that had escape notice…but rather, 

the declaration of the tort results from the appli-

cation of recognized principles of law to particu-

lar situation arising  under new conditions of so-

ciety’. The tort consists of the appropriation of a 

celebrity’s personality (usually in terms of his or 

her name or likeness) for the financial gain or 

commercial advantage of the appropriator to the 

detriment to the celebrity or those claiming 

through him or her.50 

49 ibid 208.  
50 ibid 206. 
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Not only was the law on appropriation of person-

ality in the Commonwealth Caribbean brought 

on par with Canadian and United States jurispru-

dence by Clarke J holding that a celebrity has an 

exclusive right to market his personality for gain, 

but, Clarke J also brought the law on par with 

North American jurisprudence by declaring that 

the exclusive right is survivable. He stated that 

the exclusive right to exploit one’s personality 

survives death and the assignee of this right has 

the proprietary right to exploit it commercially.51 

It is commendable that Clarke J has established 

in the common law of the Commonwealth Carib-

bean, protection for personality rights, however, 

it is arguable that the protection provided is lim-

ited in its scope. This position is held for two 

main reasons: (1) protection is not provided for 

breach of a private persons’ personality (2) 

though it was not pertinent to the case, there was 

no dictum on what protection is available for pro-

tection of privacy rights. The case of Georgia 

Messam v Clive Morris and Milton Williamswhich 

was decided in Jamaica in 2004, did what the 

Bob Marley case failed to do, which was to ex-

tend the protection of the law of appropriation of 

personality to non celebrities. In this case, Ms 

Messam who is a non-celebrity was a patron at 

party where she agreed for the First Defendant 

to take pictures of her which she intended to use 

for a private purpose. As per the agreement be-

tween the Claimant Ms Messam and the First 

Defendant Mr Morris, the pictures were to be de-

livedred to Ms Messam. Instead of delivering the 

pictures to Ms Messam, Mr Morris handed over 

the pictures to the First Defendant who pub-

lished them in a magazine without Ms Messam’s 

permission. The  Claimant sued for wrongful ap-

propriation of her personality. Sykes J, reasoned 

that Ms Messam’s face was published in the 

magazine and she had not given authorisation 

for her image to be used in any publication of any 

type. The magazine was produced for  commer-

cial distribution. Sykes J stated that the fact that 

 
51 ibid 208. 
52 R. Miller, ‘Image Rights Protection for Jamaican Stars’ 
Jamaica Gleaner (Kingston, October 17, 2008) Business   

Miss Messam may not be a celebrity nor has no 

national acclaim is not a bar to the action. He 

further reasoned that the picture was used in 

such a way as to suggest that Ms Messam ap-

proved of teh magazine and was giving her en-

doresement to it and its activities. Ms Messam 

expressed no such desire, she did not endorese 

the magazine. The endorsement aspect of teh 

matter strenfthens Ms Messam’s claim but is not 

a neccessary part of the tort. By virtue of finding 

that the Claimant in this case had a cause of ac-

tion in appropriation of personality, the tort was 

extenedd to provide protection to non-celebri-

ties, which is a huge development in the Com-

monwealth Caribbean.  

Non-enforcement of the Tort 

Since the Bob Marley case in 1994, the tort of 

appropriation of personality has been claimed in 

no more than one other case in the Common-

wealth Caribbean. One cannot but wonder why 

this is so, as there are many celebrities and non-

celebrities whose exclusive right to market their 

personality has been violated in ways that it is 

hard to conceive that they are unaware of. A 

case on point is the recent misappropriation of 

personality of the world record holder in sprint-

ing, Usain Bolt by a telecommunications com-

pany, Research in Motion. Research in Motion 

has incorporated the sprinter’s personality, in an 

advertisement of one of its newest creations, the 

BlackBerry Bold. In this advertisement, the 

sprinter is featured taking a few seconds from his 

race to talk about the BlackBerry Bold and then 

proceeds to win the race in a fashion similar to 

Bolt’s finish in the 2008 Beijing Olympic Games 

100 meters final.52 

In Canada, it is a arguable that a possible reason 

why an individual whose personality was appro-

priated may not want to bring action against the 

alleged appropriator, may be that there is conflict 

between the tort and one’s right to freedom of 

artistic expression protected by section 3 Of the 

Quebec Charter. This was illustrated in the case 

    2. 
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Aubry v Edditions Vice-Versa Inc.  However, this 

problem does not exist in the Commonwealth 

Caribbean at present and therefore is not a hin-

drance to the tort being brought.  

In the United States, a similar hindrance exists 

as in Canada. Personality Right may conflict with 

the first amendment right of freedom of expres-

sion. This was illustrated in the case ETW Cor-

poration v Jireh Publishing.53 There, the defend-

ant created a painting which included the image 

and name of Tiger Woods, a famous golfer. 

Woods sued for breach of publicity rights. The 

defendant argued that the painting was pro-

tected by the Lanham Act, which provides  for 

the use of a mark in  a manner that is descriptive 

and used fairly and in good faith. The court held 

that the use of the image and name fell under the 

Lanham Act. The defendant also argued that the 

painting was protected by the First Amendment, 

which covers freedom of expression.    

It was held after balancing the societal and per-

sonal interests embodied in the first amendment, 

against Wood’s proprietary rights, that the effect 

of limiting Wood’s right of publicity in this case is 

negligible and significantly outweighed by soci-

ety’s interest in freedom of artistic expression.54 

That the painting does not capitalize on Wood’s 

success but captures a significant event in 

sports history and speaks about Wood’s 

achievement in that event and the painting is 

therefore protected by the first amendment.55 It 

is submitted that unlike the United States, free-

dom of expression is not a hindrance to the en-

forcement of personality rights in the Common-

wealth Caribbean at present. 

In Australia, there is the sales v subject dichot-

omy that has to be overcome. In Gould Estate it 

was held that in articulating the tort of appropri-

ation of personality regard has to be given to the 

public interest. The tort will be invoked when the 

celebrity’s personality is exploited for sales pur-

poses but not when he is the subject of artistic 

work. The sales aspect of the dichotomy is 

 
53 (2000)  99 F. Supp. 2d 829. 
54 ibid 938. 

fulfilled where the identity of the celebrity is 

merely being used in some fashion, the activity 

is not about the celebrity. This is opposed to sit-

uation in which the celebrity is the actual subject 

of the work. Where the other is satisfied, the 

work in which the celebrity is captured falls into 

the protected category and his personality has 

not being unlawfully appropriated. This dichot-

omy does not exist in the Commonwealth Carib-

bean and therefore is not a hindrance to the tort 

being found. 

In the United Kingdom the hurdles laid down by 

Laddie J in Irvine must be overcome before the  

tort can be successfully invoked. He held that a 

celebrity claiming appropriation of personality 

must have acquired a valuable reputation or 

goodwill, damage to reputation or goodwill must 

have occurred or his exclusive right to use his 

reputation must have been diminished. Further, 

not an insignificant number of recipients of the 

defendant promotional brochure should have as-

sumed that the plaintiff endorsed the product in 

question. The Bob Marley case shows that these 

hindrances do not exist in the Commonwealth 

Caribbean. Therefore, based on the case what 

essentially needs to be proved is that the celeb-

rity alleging appropriation of his exclusive control 

or ownership of personality and the exclusivity 

has been appropriated to his detriment. 

It is submitted that the principal reason the tort 

has been invoked just one after the Bob Marley 

case, maybe the perceived inability of an alleged 

tortfeasor who is in most instances, people of 

meager financial resources to meet a judgment 

against a celebrity particularly. This is evident by 

the fact that in most instances persons appropri-

ating the personality of celebrities are from the 

lower echelon of society in Jamaica. Therefore, 

Usain Bolt not bringing a cause of action against 

Research in Motion, is a mystery, as the latter is 

a successful company that should be able to 

compensate Bolt, if he was to successfully bring 

an action against the company.  Perhaps the 

reason for Bolt not pursuing a cause of action is 

55 ibid.  
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lack of knowledge of the offence being commit-

ted, even though this is hard to perceive of, as 

the use of Bolt’s personality by Research in Mo-

tion was covered in the media.56  Graham J in 

ETW v Jireh stated that celebrities that have 

identifiable identities, apart from the income gen-

erated for publicity right reap substantial rewards 

from the activity in which they are engaged.57 In 

Bolt’s case this would be sprinting therefore, per-

haps the reason the tort has not being invoked 

beside in the mentioned cases from the Com-

monwealth Caribbean, is that celebrities feel 

they are gaining sufficient financial rewards from 

engaging in the activity to which they are en-

gaged and there is therefore no need to enforce 

publicity rights or one’s exclusive right to market 

his personality. Or perhaps the permissiveness 

and relaxed nature of Caribbean people. In the 

case of a non-celebrity whose personality rights 

were breached, the reason for not pursuing such 

a case may be gleaned from the judgment in the 

Gerogia Messam case, where only nominal 

damages of one dollar Jamaican ($1:00) was 

awarded to the Claimant. It is notable that be-

sides the fact of her being a non-celebrity, she 

had not presented evidence of  the loss suffered 

by being deprived of the opportunity to market 

her photograph. The latter is the reason given by 

Sykes J for the amount awarded in damages.  

Recommendations 

Providing statutory protection for the unathor-

ised use of a person’s personality would bulster 

the development of the tort. This approach may 

also have the effect of ensuring the enforcement 

of the tort while providing more Commonwealth 

Caribbean jurisprudence on this area of law.  

the establishment of statutory protection 

There are two approaches which may be em-

ployed to provide statutory protection for celeb-

rities and other persons. Firstly, the common law 

as adumbrated in the Bob Marley and that of 

Georgia Messam case may be codified, 

 
56 R. Miller, ‘Image Rights Protection for Jamaican Stars’ 
Jamaica Gleaner (Kingston, October 17, 2008) Business   
    2. 

secondly and alternatively, in addition to codify-

ing the law as stated in the cases,  the legislator 

may add to this relevant provisions on appropri-

ation of personality from other jurisdictions. The 

statutory provisions to be suggested may be 

added to the Fair Competition Act in Jamaica. 

Therefore section 37 which currently deals with 

misleading advertisement could instead cover 

appropriation of personality and section 38 could 

cover misleading advertisement. 

 In keeping with the first approach, the proposed 

section 37 could read:  

Any person who knowingly uses another’s 

name, likeness or voice or any indicia of his per-

sonality  for financial gain or commercial ad-

vantage to the detriment of the owner thereof or 

those claiming through him or her, shall be liable 

for any damage sustained by the person or per-

sons injured as a result thereof. 

In the above provision the law as adumbrated in 

the Bob Marley case was amended by substitut-

ing the word person for celebrity and the addition 

of an explicit requirement of knowledge by the 

appropriator of the use of another’s personality 

for financial gain. This was done in order to rem-

edy the problem in the law as put forward in the 

case, where there is no protection for non-celeb-

rities. Person covers both legal and natural per-

sons. 

In keeping with the second approach suggested, 

section 37 could read:  

1) Any person who knowingly uses an-

other’s name, likeness or voice or any in-

dicia of his personality  for financial gain 

or commercial advantage to the detriment 

of the owner   thereof or those claiming 

through him or her, shall be liable for any 

damage sustained by the person or per-

sons injured as a result thereof 

2) (a)Portraits or pictures may only be circu-

lated or displayed in public with the writ-

ten permission of the person pictured. In 

57 ibid. 
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case of doubt permission is considered to 

have been granted if the person received 

payment to let herself or himself be pic-

tured. (b)  If the portrait or picture is that 

of a minor, permission must be granted by 

his or her parent or guardian. (c)  Upon 

death permission has to be granted by the 

deceased’s estate or representative. 

3) an invasion of privacy has occurred 

where there is the use of his name, im-

age, likeness or voice without his written 

consent. 

The provision in section (2) above was borrowed 

from Section 50 of the New York Civil Code58, 

Section 22 KUG59and article 36 of the Quebec 

Code.60 The requirement that consent be in writ-

ing in section (2)(a) and that consent should be 

granted by a parent or guardian in the case of a 

minor in section (2)(b) were borrowed from the 

New York Civil Code. The remainder of section 

(2)(a) and the provision in section 2( c) were bor-

rowed from Section 22 of the KUG. Section 3 

was borrowed from section 36 of the Quebec 

Civil Code. The New York Civil Code, KUG and 

the Quebec Code were used because they are 

clear and may minimize any confusion with the 

law of passing off and more directly deal with the 

problems that exist and those that are likely to 

arise in the Commonwealth Caribbean. 

The object and purpose of the statute is to pro-

vide protection not only for celebrities but also 

non-celebrities. Also to provide a right to privacy, 

a right the Bob Marley case and that of Georgia 

Messamare silent on. The statute will also clarify 

any uncertainty as to the position in the Com-

monwealth Caribbean with respect to pictures or 

portraits taken without the consent of the person 

in the picture or portrait. Therefore, in the event 

that a situation like that in Gould Estate v 

 
58 A person, firm or corporation that uses for advertising 
purposes, or 
for purposes of trade, the name, portrait or picture of any 
living person without first having obtained 
the written consent of such person, or if a minor of his or 
her parent or guardian, is guilty of a 
misdeameanor. 
59Pictures may only be circulated or displayed in public 
with the permission of the person pictured. In case of 

Stoddard Publishing was to arise there would be 

no confusion as to what the law is, as the statute 

states explicitly, that once consent is given, then 

appropriation of personality was not committed. 

The Bob Marley case is also silent on a situation 

where the person whose personality is appropri-

ated is a minor.  Subsection 2(b) addresses this 

issue. 

In addition to the statutory protection provided 

above, constitutional protection may also be pro-

vided for the exclusive right to use ones person-

ality. Therefore, the constitution may be 

amended to include personality rights as a fun-

damental right. This would remedy the problem 

of the common law as the constitution covers all 

persons and not a selected group, as in the Mar-

ley case. This would be in keeping with the law 

in Germany, where article 1 (1) of the Basic Law 

provides that human dignity shall be inviolable. 

That to respect and protect it shall be the duty of 

all state authority. Article 2 (1) states that every 

person shall have the right to free development 

of his personality insofar as he does not violate 

the rights of others or offend against the consti-

tutional order or the moral law. An alternative to 

amending the constitution, is interpreting section 

13(a) which provides protection for the right to 

property, independent of section 18, which 

speaks about physical property, to include pro-

tection for personality as property.  

The constitution may also be amended to state 

that there is a general right to privacy and there 

is a breach of that right where there is the unau-

thorized use of a person’s name, image, likeness 

or voice. An alternative to explicitly providing a 

right to privacy in the constitution, section 13( c)  

which provides for respect for private and family 

life may be interpreted, so as to include a breach 

of the right to privacy where a person’s name, 

doubt, permission is considered to have been granted if 
the person received payment to let herself be pictured. 
Up to ten years after death, the permission of the next of 
kin of the person pictured is required. The next of kin in 
this law means the surviving wife and children and when 
there are none, the surviving parents of the person pic-
tured. 
60 (5) using his name, image, likeness or voice for a pur-
pose other than the legitimate information of the public; 
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image, likeness or voice was used without au-

thorization, an action may be brought under sec-

tion 13 ( c). It is important to note that whilst the 

right to privacy and the right to the exclusive use 

of one’s personality commercially, may be 

breached in similar ways, principally the use of 

any indicia of one’s personality without consent, 

the two rights are not the same. The right to pri-

vacy is personal and does not survive the death 

of the person whose privacy is invaded,61 while 

appropriation of personality is economic based 

and the right not to use another’s personality 

without authority survives death.  

Conclusion 

It can be concluded that appropriation of person-

ality in the Commonwealth Caribbean is in fact 

underutilized and in need of reform. The law at 

present, in the United Kingdom is also in need of 

reform. In Australia there needs to be more clar-

ity as to whether the requirement for the tort to 

be made out, is a misrepresentation or a misap-

propriation.  The court in Marley and Messam 

has shown a willingness to develop the tort in 

accordance with Canadian jurisprudence, there-

fore, it is submitted that further development in 

the law may be along the lines of the law as ad-

umbrated in the Canadian cases. However, it is 

submitted that in order to provide greater protec-

tion against appropriation of personality, the law 

should be developed not only in accordance with 

Canadian jurisprudence, but also German law, 

as the latter provides comprehensive protection 

against personality infringement as it also pro-

vides constitutional protection. 
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