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The awakening of civic consciousness of social rights requires 
investors not only have to obtain the “administrative license” from 
the host countries, but also need the “social license” from the 
local citizens when investing abroad. Although ICSID has made 
a series of decisions in favor of the host countries in investment 
disputes referring to environmental protection after the year of 
2000, a tendency emphasizing the rights of investors has not 
changed substantially. In international investments involving 
environmental protection, the responsibility of the home country 
is either absent or exists in a form of soft law, thus cannot play 
a effective role. Emphasis on the responsibility of the home 
country has a vital meaning on balancing the rights and interests 
among all the parties.
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1. Introduction 

According to the statistics by the Ministry of 

Commerce and State Administration of Foreign 

Exchange, in 2019, China’s outbound direct in-

vestment across all sectors amounted to 117.12 

billion US$, going down9.8% year on year, of 

which China’s non-financial direct investment in 

6,535 overseas enterprises of 167 countries and 

regions reached 110.6 billion US$, down 8.2% 

year on year.[1] In terms of the regional distribu-

tion of investment, developing countries along 

the “Belt and Road” in Asia, Latin America and 

Africa are vital zones for the foreign investment 

of China. With the progress of the “Belt and 

Road Initiative”, China has been changing its 

identity and position in international investment, 

playing a role in both import and export of capital. 

However, as China has increased foreign invest-

ment in both quantity and scale in recent years, 

some international commentators accused 

China of pursuing domestic economic develop-

ment by grabbing overseas resources and sac-

rificing the environment of host states, and de-

famed the overseas investment of China as 

“predatory development”.[2] These comments 

have severely affected the overseas images of 

Chinese enterprises, causing a huge negative 

impact of the reputation of the sovereign state, 

either . As China has a relatively high depend-

ence on foreign energy resources, energy in-

vestment makes up a large proportion in its for-

eign investment. However, for historical and so-

cial reasons, China is inclined to overseas natu-

ral resources in regions where developed coun-

tries “disdain” to exploit. Counties or regions like 

these usually mean vulnerable environment and 

political volatility, accompanying the awakening 

of civic consciousness of social rights, social li-

censes from local civic society are indispensable 

for investors in order to gain a sound, stable and 

sustainable investment environment in host 

states, despite they have already obtained “ad-

ministrative licenses” from the host states.[3] In 

2010, Sinohydro Group Ltd. invested in the pro-

ject of the Kajbar Dam in Sudan, which would 

submerge a stretch of scarce fertile land in the 

local area, triggered strong protests from the lo-

cal community. Later, local people submitted a 

letter to the Embassy of the People’s Republic 

of China in Sudan, expressing their hope that the 

Chinese company should withdraw the dam pro-

ject.[4] The foreign investment of China is seri-

ously influenced by factors of environmental pro-

tection. First, it requires host states to provide a 

stable investment environment, which includes 

political stability and governmental administra-

tion, as well as social permission from the peo-

ple of host states. As mentioned above, the over-

seas investment of China mainly concentrates in 

fields with high environmental risks, which deter-

mines that Chinese enterprises are faced with 

many difficulties in gaining “social licenses”. 

Second, in addition to the risk of being subjected 

to civil liabilities because of environmental pollu-

tion, investors may be prosecuted for criminal li-

abilities by host states if they have committed 

any environmental crime. Besides, the revival 

tendency of the Calvo Doctrine deprives China 

of the relief means of investor-state dispute set-

tlement (ISDS) when it encounters investment 

disputes arising from environment.[5] 

2. Home State Regulation Related to Environ-

ment in International Investment Agree-

ments 

In the 1990s, the prevailing neoliberalism em-

phasized the pursuit of a free economy. In the 

international investment agreements concluded 

at that time, it was embodied in the one-sided 

emphasis on liberalizing investment and maxim-

izing the rights and interests of investors and 
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strengthening of regulation of host states. How-

ever, with the economic growth of host states, 

civic consciousness begins to be awakened, and 

there have been certain changes to the situation 

that host states attract foreign investment by 

lowering the access threshold. It is an inevitable 

trend that host states emphasize their own “po-

lice power”,[6] so investment agreements signed 

before are faced with “legitimate crisis”.[7] Invest-

ment agreements newly signed or revised after 

2000 start seeking a balance between rights and 

obligations of stakeholders. Meanwhile, there is 

a surge in cases of international investment ar-

bitration, and international investment arbitration 

also shows a redistribution of interests among 

host states, investors and home states.[8] Never-

theless, it should be admitted that international 

investment agreements are fundamentally 

aimed to protect the interests of investors, and 

the position of “investment liberalization” will still 

remain unchanged, so investment agreements 

actually play a limited role in protecting the envi-

ronment of host states and balancing interests 

of all parties. In recent years, the rectification of 

investment agreements in the field of interna-

tional investment has actually avoided exces-

sive protection of investors by emphasizing reg-

ulation rights of host states, trying to balance 

rights of host states and home states and thus 

provide investment protection of higher quality. 

In contrast to unequal rights and obligations of 

host states that international investment agree-

ments have noticed and begun to rectify, ine-

quality between rights and obligations of home 

states has not been given enough attention. If 

rights and obligations in a law are extremely un-

equal, the law will inevitably develop toward re-

balancing interests as required by the spirit of 

fairness and justice.[9] Currently, with great im-

portance attached to obligations of home states 

in international investment agreements, it is fun-

damentally aimed to balance the interests of 

host states, home states and investors by spec-

ifying duties and obligations of home states in 

international investment agreements, and to le-

gitimate the extraterritorial regulation rights of 

home states with provisions of international in-

vestment agreements. In most international in-

vestment agreements, objectives for environ-

mental protection are summarized in preambles, 

but the provisions in preambles are usually ex-

pressed in abstract terms and are not valued by 

arbitration tribunals; North American Free Trade 

Agreement (NAFTA) first requires member 

states not to lower standards for environmental 

protection to attract investment.[10] Through a 

study of existing investment agreements, it is not 

hard to find that few of them directly involve the 

environmental obligations that home states 

should undertake, and those directly involved 

are mostly in the form of “soft law” with little com-

pulsory force.[11] If the obligations of home states 

of investors to protect environment are involved 

in international investment agreements, home 

states will no longer be regarded as beyond reg-

ulations of international investment laws. 

According to a survey, bilateral investment trea-

ties have become a measure that is most antici-

pated by Chinese investors to promote overseas 

investment of China.[12] Meanwhile, international 

investment agreements are also an important 

means by which China achieves economic inter-

connection with countries along the “Belt and 

Road”, so China has been working actively to 

sign or revise bilateral investment treaties and 

free trade agreements in recent years. In regions 

such as Central Asia and the Middle East along 

the “Belt and Road”, there is vulnerable ecology, 

backward technology, and many factors of insta-

bility such as political volatility and maladministr- 
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ation of host states. On the one hand, develop-

ing countries along the “Belt and Road” boast an 

absolute advantage in number, and the most im-

portant reason for their foreign economic activi-

ties is still to develop their own economies by at-

tracting investment; on the other hand, countries 

along the “Belt and Road” attach increasingly 

greater importance to environmental protection 

in the process of attracting investment, with the 

gradual awakening of their environmental 

awareness. According to incomplete statistics, 

there are provisions on environmental protection 

in over 20 bilateral investment treaties and free 

trade agreements signed by China, but they are 

mainly simple descriptions in preambles and 

general and special exceptions, seldom involv-

ing technical cooperation and basically lacking 

specified environmental obligations of home 

states and investors.[13] The author holds that 

home states, on the one hand, are responsible 

for the supervision and administration of over-

seas investment behavior of investors as “state 

guardians”. Meanwhile, since home states can 

provide diplomatic protection and relief when in-

vestors suffer unlawful infringement from host 

states, they should also bear corresponding re-

sponsibilities and obligations for damage 

caused by investors to host states. Besides, as 

one of the beneficiaries of investment, home 

states should not forget their obligations. On the 

other hand, as China is a great power in import-

ing and exporting capital at the same time, it can 

also protect its own interests to add responsibil-

ities of home states to investment agreements. 

Moreover, by completing responsibilities of 

home states in investment agreements, it will be 

easier for developing countries along the “Belt 

and Road”, of which the environmental aware-

ness has been awakened, to accept provisions 

of agreements, thus achieving a win-win 

situation.  

In bilateral investment treaties and free trade 

agreements on international investment, letting 

home states regulate environmental impacts of 

overseas investment to promote the integration 

of investment activities and environmental pro-

tection is an effective way to prevent disputes 

caused by environmental problems in overseas 

investment activities. Responsibilities of home 

states in international investment agreements 

should involve the following aspects. First, home 

states of overseas investors should be entitled 

to regulation of them by means of investment 

agreements, including the regulation of their 

damage to resources and environmental pollu-

tion. Second, home states should also actively 

promote technology transfer to host states. For 

instance, by providing technical support for 

China and ASEAN, the European Union has not 

only improved the intellectual property protec-

tion of the region, but also increased benefits of 

companies they invest in.[14] In the meantime, a 

home state should require the inclusion of do-

mestic laws, regulations and internationally rec-

ognized social standard responsibilities of enter-

prises in the business policies of enterprises that 

are on its territory or under its jurisdiction.[15] 

Third, the Model International Agreement on In-

vestment for Sustainable Development issued 

by International Institute for Sustainable Devel-

opment in 2005 involves that home states shall, 

on request, provide host states with technical or 

financial support for environmental and social 

impact assessments of overseas investment.[16] 

Home states should also impose high standards 

for the disclosure obligation on investors and 

have an obligation to communicate with host 

states. Last, the author holds that under certain 

circumstances, home states should be liable for 

compensation, if held responsible by host states 
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for local environmental pollution caused by in-

vestor behavior. 

3. Legislative Regulation of Investors by 

Home States 

Through cases of international investment, it is 

not hard to find that home states seem to have 

greater rights of extraterritorial regulation to in-

vestor behavior. It is because the investment be-

havior of overseas investors is influenced by 

their domestic law significantly. However, before 

further analyzing how legislation of home states 

regulates investor behavior, it seems necessary 

to answer a question: What is the basis for home 

states to regulate the overseas investment be-

havior of their investors?      

According to the “parens patriae” theory, home 

states are the “parens patriae” of investors and 

are responsible for the regulation of their over-

seas investment behavior; meanwhile, pursuant 

to articles on nationality in international law, 

overseas investors are under the jurisdiction of 

both host states or other dependent states and 

home states, so home states have absolute ju-

risdiction. As “states have the responsibility to 

ensure that activities within its jurisdiction or con-

trol do not cause damage to the environment of 

other States or to areas beyond national jurisdic-

tion or control”,[17] home states take actual con-

trol of overseas investors and their branches and 

thus have to undertake corresponding obliga-

tions. Currently, when environmental legislation, 

administration and judicature of host states are 

incomplete and international investment agree-

ments involve few articles on environmental pro-

tection, it will actually supplement the jurisdiction 

of host states over overseas investors to admit 

such jurisdiction of home states. From the per-

spective of host states, host states can be re-

lieved of the pressure of regulation, if home 

states of investors can control extraterritorial 

behavior of their overseas investors with their 

rights of regulation. In practice, home states are 

rarely seen to impose the obligation for environ-

mental protection on their overseas investors. 

For example, the United States always refuses 

to apply the National Environmental Policy Act 

to overseas investors, while in stark contrast to 

their government, several famous multinationals 

there, represented by Intel Corporation, have 

begun preliminary exploration of “environmental 

diplomacy”, reasons for which are worth ponder-

ing. Legislation on environmental protection of 

overseas investors is aimed to regulate behavior 

of overseas investors of home states so as to 

protect the environment of host states, thus di-

rectly promoting the sustainable development of 

host states. There seems no incentive for home 

states and their investors to carry it out actively. 

However, it is not hard to see from an in-depth 

study that regulation of overseas behavior of in-

vestors through domestic legislation of home 

states is of great significance to enhancing mu-

tual political trust, consolidating diplomacy, pro-

moting the economic development of home 

states.[18] Now, many laws of China have also 

directly or indirectly stipulate environmental reg-

ulation of overseas investment.[19] 

Above laws and regulations show that the gov-

ernment of China has begun to pay attention to 

environmental issues in overseas investment, 

but relevant laws and policies still need to be im-

proved. In particular, though China is one step 

ahead of other countries for the number of laws 

and regulations on environmental regulation of 

overseas investment, standards for environmen-

tal protection in these laws and regulations are 

relatively rough and hard to implement in prac-

tice. It is worth noting that the Guidelines for En-

vironmental Protection in Foreign Investment 

and Cooperation issued by the Ministry of 
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Commerce in 2013 plays an important role in 

regulating environmental protection behavior in 

foreign investment and cooperation, timely iden-

tifying and preventing environmental risks, guid-

ing enterprises in actively fulfilling their social re-

sponsibilities for environmental protection, es-

tablishing a good external image of Chinese en-

terprises, and supporting the sustainable devel-

opment of host countries.[20] The Guidelines for 

Environmental Protection in Foreign Investment 

and Cooperation is not compulsory but mainly 

aimed to guide overseas behavior of enterprises, 

so it needs further consideration how to “dis-

perse soft law” and give play to the role of guid-

ing documents in overseas investment of enter-

prises. 

The author suggests that China should focus on 

and refine the following measures in environ-

mental protection of foreign investment now, to 

improve the operability of domestic legislation in 

regulation of overseas investment behavior. 

First, environmental impact assessment (EIA) 

should be improved. EIA is actually aimed to 

systematically analyze and assess the potential 

physical, chemical or biological effects of pro-

posed important human decisions and activities 

of development and construction on environ-

ment, as well as consequent environmental 

changes and likely impacts on human health and 

well-being. In fact, the enactment of the Law of 

the People’s Republic of China on Environmen-

tal Impact Assessment in 2003 shows that China 

has had a complete legal system for environ-

mental assessment and regulation. However, 

the Law of the People’s Republic of China on 

Environmental Impact Assessment is not appli-

cable to environmental protection in overseas in-

vestment. The author suggests that some in-

vestment projects with great impacts be as-

sessed according to the Law of the People’s 

Republic of China on Environmental Impact As-

sessment, if host states have no relevant law or 

only have an assessment system with a low 

threshold. Such application conforms to the in-

ternational principle of home state regulation, 

that is, to apply an environmental assessment 

system with a higher threshold or refer to docu-

ments widely recognized by the international so-

ciety, such as Principle 17 of the Rio Declaration 

on Environment and Development, Goals and 

Principles of Environmental Impact Assessment 

of the United Nations Environment Programme 

and other guiding documents. In the meantime, 

EIA should not be confined to the stage of in-

vestment review but be continuous and steady. 

In nature, EIA is an early warning mechanism, 

which assesses the environmental risks of an in-

vestment project before it takes place. As men-

tioned above, as China invests in host countries 

with vulnerable ecology and insufficient develop-

ment along the “Belt and Road”, the early warn-

ing mechanism is conducive to reasonable judg-

ment of investment risks and avoidance of dis-

putes. 

Second, supervision of overseas investment by 

the home state should be strengthened. Cur-

rently, China mainly regulates overseas invest-

ment through a review system, basically without 

regulation of overseas behavior of enterprises 

passing the review, so overseas behavior of en-

terprises generally depends on the social re-

sponsibility and self-regulation of enterprises. In 

fact, however, due to a poor sense of social re-

sponsibility and deficiencies in overseas invest-

ment laws and extraterritorial regulation, some 

Chinese multinationals are criticized by host 

states and the international community for disre-

garding interests of host states in terms of work-

ers, society and environment. Therefore, while 

valuing the investment review of overseas 
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enterprises, China should also attach im-

portance to supervision of overseas investment 

at different stages, controlling overseas behavior 

of investors based on the Guidelines for Environ-

mental Protection in Foreign Investment and Co-

operation. Meanwhile, offices for handling com-

plaints can be set up in foreign countries for 

overseas investors to investigate, collect evi-

dence and contact for consultation in case of dis-

putes with host states over environmental prob-

lems, so as to minimize losses to be caused by 

disputes. 

Last, the disclosure obligation of investors 

should be emphasized. When deciding whether 

to introduce investment, a host state has the 

right to know all impacts that the investment will 

have on its natural environment, which is a basic 

requirement of the principle of transparency. In-

vestors have a disclosure obligation not only to 

host states but also to home states, as home 

states also have the right to acquire information 

that investors should disclose. For example, 

Germany requires its enterprises to report their 

environmental information to the government. In 

September 2007, “Earth Rights International”, a 

non-governmental organization, published a re-

port on the undisclosed environmental impact 

assessment of Chinese investment activities in 

Myanmar, which finally resulted in that the pro-

ject was opposed by local people and non-gov-

ernmental organizations and shelved by the gov-

ernment.[21] 

It is not common in practice to regulate overseas 

investment behavior at the legislative level from 

the perspective of home states, and developed 

countries are mostly evasive about this issue, 

but differences in environmental regulation will 

disappear over time, as the environmental 

awareness of countries further deepens. Home 

states can play a good regulatory role through 

legislation on overseas investment behavior, 

thus making up for current deficiencies of host 

states in regulation and incomplete provisions 

on environmental protection in international 

agreements. 

4. Judicial Regulation of Investors by Home 

States 

Just as they regulate their overseas investors 

through domestic legislation, home states also 

have to answer whether they have legitimate ju-

risdiction to implement judicial regulation of 

overseas investors. When an environmental in-

fringement occurs within the territory of a host 

state, the home state can exercise personal ju-

risdiction pursuant to international law. As long 

as one of the litigants is its national or enterprise, 

the home state will have jurisdiction over the 

case. Some countries following the common law 

also exercise jurisdiction according to the “effec-

tive control principle”, that is, domestic courts 

have jurisdiction over the case, as long as the 

defendant related to the case is within the do-

mestic territory when served with a summon and 

can be effectively served with the summon.[22] 

With regard to disputes over damage caused by 

overseas investors of China to host states, there 

are generally two situations. First, if a victim 

chooses to file a lawsuit in the host state, the 

question to be answered is whether the verdict 

can be recognized and enforced by a Chinese 

court. Second, if a victim chooses to start legal 

proceedings at a Chinese court, the question is 

whether the Chinese court can provide relief for 

the victim. In case that a Chinese investor is 

sued in a host state, it should be noted that all 

countries, including China, are cautious about 

the recognition and enforcement of verdicts 

given by foreign courts. By October 2014, China 

has concluded judicial assistance treaties with 

64 countries, including 19 civil (commercial) 
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judicial assistance treaties, of which 16 have 

taken effect. Compared with the total number of 

countries around the world, there are still a small 

number of judicial assistance treaties for China 

to recognize and enforce verdicts of foreign 

countries, and it is difficult and unstable to rec-

ognize and enforce judicial judgments of foreign 

countries according to the principle of reciprocity. 

Thus, it can be concluded that there is no high 

probability that verdicts given to overseas inves-

tors of China sued for environmental disputes in 

host states will be recognized and enforced by 

Chinese courts.  

The other situation is that a victim files a lawsuit 

against an overseas investor of China to a Chi-

nese court. According to the theory of “piecing 

the corporate veil”, if a parent company in China 

has control over its subsidiary or branch in a host 

state and invests overseas for its own interests, 

it may be sued by the victim at a court in the 

home state. Pursuant to Article 28 of the Civil 

Procedure Law of the People’s Republic of 

China, the victim can institute an action at the 

people’s court at the place of domicile of the de-

fendant. The doctrine of forum non convenience 

is accepted and adopted in judicial practice by 

courts of most countries in the world. It has also 

been used to handle cases previously in judicial 

practice of China, though the doctrine is not stip-

ulated in the Civil Procedure Law of the People’s 

Republic of China. Dismissal or termination of 

cases based on the doctrine of forum non con-

venience brings great uncertainty for foreign vic-

tims of environmental incidents to file lawsuits to 

Chinese courts. For example, in the case of the 

Bhopal disaster in India, victims sued Union Car-

bide in the United States on the grounds that the 

Union Carbide India Limited is only a tool of the 

parent company for earning profits.[23] However, 

the United States District Court for the Southern 

District of New York and the United States Court 

of Appeals for the Second Circuit both decided 

not to exercise jurisdiction according to the doc-

trine of forum non convenience. Though the 

courts of the United States have always been 

denounced for evading the exercise of jurisdic-

tion, Union Carbide has still reached an out-of-

court settlement of 470 million USD with Indian 

victims. The doctrine of forum non convenience 

allows a court to dismiss a case where it will 

cause inconvenience to parties and judicature 

and cannot guarantee justice if the court rules 

the case, but it should not be misused to protect 

investors of home states as “forum non conven-

ience” is actually exceptional in civil proceedings.  

In accordance with Article 146 of General Prin-

ciples of the Civil Law of the People’s Republic 

of China, the law of the place where an infringing 

act is committed shall apply in handling compen-

sation claims for any damage caused by the act. 

If both parties are citizens of the same country 

or have established domicile in another country, 

the law of their own country or the country of 

domicile may be applied.[24] In practice, however, 

it is rare that both parties are citizens of the same 

country or have established domicile in another 

country, which makes it very inflexible for victims 

to seek judicial relief in China and is not condu-

cive to the protection of their rights and interests. 

Currently, when the Calvo Doctrine revives to 

varying degrees and the effectiveness of inves-

tor-state dispute settlement is questioned on all 

sides, the international community needs to re-

flect on the role of judicature of home states in 

settling international investment disputes. In the-

ory, judicial regulation of investor behavior by 

home states can indirectly serve as a deterrent, 

but there are still many obstacles and inconven-

iences in practice, the settlement of which large- 

Ly depends on the willingness of home states to 
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protect the interests of victims.   

5. Conclusions 

Though developed countries have passed the 

stage of domestic development with high pollu-

tion, environmental pollution and destruction of 

natural resources caused by their investors 

overseas are still denounced by host states and 

international organizations. It is worth pondering 

what motivates developed countries to regulate 

behavior of their overseas investors. Many de-

veloped countries lag far behind some multina-

tionals in environmental protection of host states 

and have no domestic legislation on environ-

mental protection in overseas investment. In the 

21st century, as developing countries including 

China enter a transitional period of structural re-

form, host states no longer solely pursue eco-

nomic value brought by the introduction of for-

eign capital, but play more of a role in protecting 

social and public interests while providing a 

sound foreseeable investment environment for 

foreign investment, thus raising environmental 

protection to a new level worldwide. With the 

progress of the “going out” strategy of China, 

overseas investment of China has also reached 

an unprecedented climax under the “Belt and 

Road” Initiative. However, foreign investment of 

China is also criticized by some countries or or-

ganizations due to “deficiencies” in environmen-

tal protection and dubbed as “neocolonialism” 

maliciously. In the new era, China has no choice 

but to attach importance to environmental pro-

tection in overseas investment of Chinese enter-

prises. 

Though environmental pollution caused in other 

countries is regional, every country will finally 

become a victim of such environmental external-

ity from the perspective of a community of 

shared future for mankind. With regard to issues 

concerning great powers in international law, 

some scholars suggest that great powers should 

undertake appropriate special obligations to 

other countries and the international community, 

including legal obligations, whether they are 

given legal privileges; it will benefit others as well 

as themselves to kindly fulfill such obligations. In 

a certain sense, overseas investors are ambas-

sadors of home states, whose improper invest-

ment behavior tends to damage images of home 

states and adversely affects foreign investment 

of home states. Therefore, the environmental 

damage caused by Chinese investors overseas 

will finally be attributed to the regulatory behav-

ior of the Chinese government, so China should 

attach importance to environmental protection in 

overseas investment from a political point of 

view. 

When it comes to environmental protection of 

host states, it is necessary to emphasize respon-

sibilities of home states and investors against 

the background of unequal rights and obliga-

tions of home states and their investors in inter-

national investment agreements, but this is not 

enough. On the one hand, provisions on envi-

ronmental protection are not complete in such 

agreements; on the other hand, though environ-

mental awareness of host states has gradually 

been awakened, it is still common to lower the 

threshold for environmental protection to attract 

foreign capital. The settlement of environmental 

problems in international investment depends 

not only on emphasizing responsibilities of home 

states and their investors but also on global gov-

ernance, that is, the participation of all relevant 

parties in governance.  
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